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Proce,d{ng under Section 
3008(a) aJ;ld~(g), 42 U.S.C. 
§ 69281(a) ! of the Resource 
Conser~at1o and Reco~ery Act 

I 

I 
INITIAL DECISION AND DEFAULI T! 9RDIER 

I i I ' 

This Default Order is issued in a case, ~r:ught under the 

I : I 

authority of Section 3008(a) and (g) of the
1 

~esou.rce 

I 
I I • 

Conser~ation and Reco~ery Aat, as amended, 42 U.S.C. § 6928(a) 

I 
I i I I 

and (g) ("RCRA"). The Comp]aint, Complianc~ Or er, and Notice 
I I 

I ! 

I I : Subtitle C of the Resource aonser~ation and:Rec ~ery Act 

I I ' 

("RCRA"), 42 U.S.C. §§ 6921-6939e, and the Slalte of Maryland's 

Hazardous Waste Management Regulations ( "Md\IWMRI' )! , Code of 

Maryland Regulations ( "COMAR") , Title 2 6, sJ. bjjti tl.e 13 et seq. 
I I -

The MdHWMR were originally authorized by EPA ;on February 11, 

I I 

! 

1 I 
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1985, pursuant to Section 3~06(b) of RCRA, 4Q ID •• C. § 6926(b). 

Revisions to the Maryland Hazardous Wastj ~aba~ement Program set 

h '1 lb' 1 I II 11

' db E fort at COMAR, T1t e 26, Su t1t e 13 wele laltllll o!r1ze Y. ~A 

effective July 31, 2001 and Septe~er 24, ,Or41 Fhe prOV1S10ns 

of the revised authorized program are en:DorcealDl:e by EPA 

I I I I I pursuant to Section 3008(a) of RCRA, 42 U.S.C. §I 6928(a). 

The Motion for Default Order ("Motijln flr D~fault") filed 
. I I 

by the Director of the Land & Chemicals Di ~isicm:, EPA Region III 
I I . 

("Complainant"), in this prCDceeding seeks dn O:rrd~r assessing a 
• • I I I 

sixty-four thousand dollar ($64,000) .civil benJlFY against 

Respondent Hagerstown Aircraft Services, Ijcl, the owner and 

! I I I I 
operator of an aircraft mairtenance and repair facility located 

at 14235 Oak Springs Road, ragersto~, MarJlln 

! FINDINGS OF FACT I I 

: I · I 

Pursuant to 40 C.F,R. § 22.17 and based o the entire 
• I ' I 

record, I make the following findingsi of fabt: 

: I , I I 
1. 

2. 

3. 

As set forth in the Complaint, Respond;ent 

I • I I I 
Aircraft Services, Inc is a Marylanti p~r 

~ 2. 

I 
I 

Hagerstown 

I 

oration. Compl. 

Respondent is a "person" as 
. i I 
! ! 

RCRA, 42 u.s.c. § 6903~15) I 

~ ! I 

defined in Section 1004(15) of 

4 0 c,. F. R. b 2 6 0 j 10, and COMAR 

. I 2 6 . 13 . 0 1 . 0 3 . B ( 61 ) . i Comp 1 . ~ 3 . 

From at least December 1, 1997 until the d 

: I I 
Complaint (March 23, 2011), Respondentlnas 

' , I 
! 

I 

te of the 

I 

been the owner 
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d f I . f . . . I d 
an operator 0 a~ alrrra t lnspectlo, r~1nrenance an 

repair facility located at 14235 Oa~ ~pr1ng~ Road, 
i I I I I 

Hagerstown, Maryland 21226 (the "Facillity'). Compl. ~ 4. 

I I : I I 
In or about 1980, ~esp0ndent' s predece

1

ssoJ submitted to the 
• ! I : I I I 

United States En~ifonmental Protecti)on! Ag ncy ("EPA") a 

N t 'f' t' f H I dl . . .1 I ( I 'f' . ) 0 l lea lOn 0 az. ar mus Waste A. Ctlrl~Y "Notl 1cat1on" 
I I I • I I I 

for the Facility, pursu

1 

ant to Sect1on 13010 c;:>f RCRA, 
. I I 

42 U.S.C. § 6930, identifying itself a~ a g~nerator of 
, i I , I I 

ignitable and corr~sive hazardouF wastes tithe Facility. 

Compl. ~ 5. The F~cilJty was assignld lPA! ID No. 
I I I I 

: I 
MDD046282398. Id.. ! : 

4. 

In or about 1997, R•.espondent pure• hased

1

. ~he facility and 

' : I ! . I I 

business from Alphin A~rcraft, Inc. Compl. ~~ 6. 

I I I I 
At the Facility, Respondent is and has bee ) at all times 

5. 

6. 

I 

' I I I I I II 
of materials descr~bed below that arr r1ol~r ~stes" and 

"hazardous waste I II :as hose terms are ~elf ired in COMAR 

! I I 

2 6 . 13 . 0 1 . 0 3 . B ( 2 9 ) ,: ( 7 3 ) I and ( 3 1 ) . Comp 1 . I ~ 7 . 

I i I I I 

On April 28, 2010 a re resentative of EP,A and a 

, I I I I I 
representative of Maryland Department of the Environment 

i I I I .I I conducted a Compliance Evaluation Inspect1on ("CEI") at the 

I 

7 . 

Facility. Compl. ~ 8. 
I 
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8 . 

9. 

10. 

11. 

I 

I 

I 
During and afte~ t~e a ove-refe~enced ins~e~c tions, EPA 

. d h I hi I d I . 1 I d I i • • • 
determ1ne t at ,t 

1

e Rejpon ent ~1o atej c1r1a1n prov1s1ons 

of RCRA and of the: authorized C~MAR. C0mr1· ~ 1. 

On March 24, 2011 1m A1ministrati ve Cjmblaint was issued to 

I I . I I I I I 1. 
Respondent by Compl. a1nant, pursuant toj sedtion 3008(a) and 

i I I I 

{g) of RCRA, 42 U.S.C. § 6928(a)j and {g), in accordance with 

i I I . I 

the consolidated: R~les of Practi
1

ce G~v~e~mn~ the 

Administrative A'ssessment of Civil Penalt tl, and the 

. I . . I . If I I . Revocat1on Term1pa~. 1on or Suspen.s1on oj P rm1ts, 
I I I 
I ' I 

40 C.F.R. Part 22 ~"Consolidate~ Rules!"). 
I I 

The Complaint alleged, in two counts, that Respondent 

I I I I I 

violated RCRA and the authorized; COMAR oy: 1
1 

; I I I I . 
a. From at least

1

Apr±l 28, 2010 to Malrch 23, 2011 

b. 

generating, ,and sJbsequently treat~ng, jstoring and/or 
disposing of, ! a schid waste:, i. F .I, lpai*t waste, spent 
caustic solution Jnd spent solvents, ithout 

, h' ld I I ! , ! • perform1ng a azaul ous waste determ1n t1on on such 
• i • I I I I 1 sol1d waste,as requ1red by COMAR 26.1 .03.02A. Comp . 

n 10-21. i 1 j 1 1 

Failing to respon to an Informatio
1

n Request Letter 
(IRL) sent by1a dJly designatedje~g1 lo~Je of 

I I I I I Complainant, to Res
1

pondent, via UP-f lneft day delivery 
on August 
RCRA, 42 

on May 28, 20~0 and a folloo/-upllrtterlsent 
10, 2010 in violation of sectiof ~do?r~) of 
u. s . c . § 6 9 2 7 t) . Comp 1. ~ ~ 2 212 ~ . 

The Complaint did not include a lpecific p nalty proposal 

I I i I I 1•1 

for the violatio~s !alleged therein, mutt instead proposed a 

: I I I I 
per-day penalty pursuant to Section 3008(a 03) and {g) of 

I I I 

RCRA, 42 u.s.c. § 6928(a) {3) and (g), with the exact amount 

I 

I 
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12. 

13. 

14. 

15. 

i 

I 
to be determined a~ter an exchange 

I I . 
f inf rmat1on. Compl. 

~~ 36-38. 
I 
I 

In the Motion fo:r pefamlt, Compl
1

aint plrmpolsed the specific 
. I I I I 

penalty of for the 

11 d . 1 . I ! I f 11 a ege v1o at1ons~ Mmt. De aut, 3. 

I I i 

40 c. F .R. § 22 .1!; (r) Tvides Uiat rrr hert must file an 

answer with the Rerlonrl Hear>ng Cle~, Tl tn thirty (30) 

days after service,of tt.he complaint, and 40 C.F.R. 
I I I I I . . I I 

§ 22.1S(c) provide~ thrt respond~nt has a right to re~est 

a hearing upon the! issues raised
1 

by lhl c ~blaint and 
' I I 
I ! i 

answer. See 40 C.F.R. § 22.15(a). 
-- ' i I 

I I 

I i 
40 C.F.R. § 22.17• (a,) further prov. ides tl hat .a party may be 

; I I ~ I 'I 
found in default "afteu motion, upon failure to file a 

I I I I 

timely answer to the cdmplaint: . 

1

. Default by 
I I 

I I 
respondent constitutes, for purposes of th pending 

I I I ' I 

proceeding only, . ai?- admission of! all faaJt. s 
i I 
I I 

complaint and a waiver of respondent's n1g 

alleged in the 

I 

t to contest 

I 

Default and in Jhe supporting 

i I I :I 
Memorandum, on March 25, 2011 Complainant ruccessfully 

i I I I I I :I 
served the Complairit upon the Re~pondlent ar 'I the Respondent's 

corporate business !address via "~ relilb

1

le commercial 

i I I I I 

delivery service that provides writtJn veri~ication of 

I I II delivery" within the meaning of 40 C F.R. § .22.5(b) (1) 

I I 
I 

i 
such factual allegations." 

I I I 
As stated in the:M~tion for 

I 

5 
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I 

I 
I 
I 

(i.e., UPS, next day delivery), as eviden·ea by the UPS 

D 1 . N . f . I. I f . . h lid 11 .I I M t e 1very otl 1cat1on ~on 1rm1ng sue e ~very. o . 

Default, Ex. 2. i j 
16. Respondent did not file an AnswJr to the omplaint within 

thirty (30) days, of selice and :has n~t~ Jo date, filed an 

Answer or other responle to the 
1

complalib

1

, t. 
I I ' I 

I I I I 
17. On June 23, 2011: C~mplrnant filled a !<\Or nl for Default 

stating that Respondentt failed to file an Answer to the 

Complaint. I 
I I 

18. On June 23, 2011 the Motion for Default was mailed via UPS 

next day delivery,: Slglature reJ,estldl, 1t1 'jespondent at 

Respondent's business a~dress. Mot. Default1

, Certificate of 

Service. 
I I 

19. Respondent did not file a response to tl he 

I 

Motion for 

. I Default. 

I 

; COiCLUSIONS OF ~W 

Pursuant to 40 C.F.R. , 22.17 an~ based on the entire 

record, I make the following conclusi~ns if ]aw: 

20. The Complaint in tJis Jction wasl lawkulJy nd properly 

i I I ~'I served upon Respondent in accordance wi~h he Consolidated 

I ! I :I 
Rules. See 40 C.F.R. § 22.5(b) (1) (i) -~ (ii) (t)

1

• 

I i ! I I 

21. Respondent was re~ired to file ~n Amsw,r o the Complaint 

within thirty ( 3 0) 1 days of servi6e ok L-re Jmplaint. See 
I I 

40 C.F.R. § 22.1~(~). l1

1

. 

I I 
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22. 

23. 

24. 

25. 

26. 

27. 

Respondent failed 
1
to file an An,wer to ~h~ '~c~mplaint and 

such failure to file an Answer to t e Com~la1nt, or 

1 I .1 I I . I I . . otherwise respond .to the Compla1nt aonst1ttutes an adm1ss1on 

. ! .I I • I I I I f 
of all facts alleged >n the Com~la>nt, fo~,~he purposes a 

the pending proceehing and a w~.i vej ojf 1

1 

RJspondent's right 
I I I I 

' I : I 

to a hearing on such factual allegations. See 40 C.F.R. 

-1 

i I 

Complainant's Motion for Default ,was lawruny and properly 

served on Responde~t. See 40 c.!F.R. § 22j7,lc). 

i I -.I I I 
Respondent was required to f1le any es!Do se to the Motion 

I i I I I I 1. 

for Default within twery (20) days f se]VlCe See 

40 C.F.R. §§ 22.:+ a~d 22.16(b~. ~1 I . 

Respondent failed. t.o respond to the Motl io for Default, and 

I i J i I I I : such failure is deemed to be a waiver b:fi any objection to 
! ! I I I I I I 

the granting of th~ Mo ~ion. See 1 40 C.F.R. § 22.16(b). 
-1 I 

COUNT I 1 I 

§ 22 .1 7 (a) . 

: I 

Failure to Ma~e a Waste Deter.mina~ion 
1 

I I I I (I COMAR 26.13. 03. 02A ~.proViides that, a persoln h. o generates. a 
I : ! I I I ' 

solid waste as defined in COMAR f6.1l.02

1

.o 

1

shall determine 

if that waste is a hazardous ~ I· I tl' th d t' 
was e Ur>r~ I , me 0 se 

forth in COMAR 26. 3.03.02.A-B. Comwl. ~ ~2. 

As the person wh~ generated the s.oli~ la1st~~ described in 
. ! I . 

this count, Respon,ent as requird jy clo1i 26.13. 03. 02A 

to determine if the solid waste it generated at the 

7 



28. 

29. 

30. 

31. 

32. 

Facility was hazar~ous waste using ~he metthbd prescribed by 
I I 

COMAR 26.13.03.02A-B. 

' I I ! I 
generates paint waste and spent !caustic sJlution, both ,of 

which are solid .wastes Compl. ~~ 13. Th,~ 'lpent causti
1

.c 
i • I I i I , 

I 

solution is collected and treated in an on-site wastewater 
i 
! 

treatment plant.: Id. ; 
I I 
I 1 

Respondent paints ri~tanes wit, a pr,ces, rhat genera~es 

paint waste and spent solvents 1 both of wtiich are solid, 
: I I :I 

wastes. Compl. ~ 14. I I 

Respondent repairs airplane engines wl itl h a process that 

I I I I I I 

generates spent sol ventts, which are sollid wastes. Comp~. 

~ 15. 

I 
As of April 28, 2oto Relspondent ~torjd ~o rldrums of patnt 

waste in an area identified by Respondent as the "stripping 

shop." Compl. ~ 

the Facility at 

2010. Id. 

I 
16. 

i 
least 

I I I I I I 
~he paint waste had een generated, at 

I I I .I I 
fourteen years pr~or to April 28, 

I I I 

I ; I I 

From at least April 28, 2010 to March 23, 011 Respondent 

• ! I I I I i I I 

generated, and subiequdently treafed, stolrebb
1

and/or disposed 

f l 'd I • h . I I 'b d . o, a sol waste-. l .. , t e palnt w

1

aste escrl e ln 
·!- 1111 

Paragraphs 28 and 2. 9, slupra - without pelrforming a 

I i I I I I I I 

hazardous waste determination onisucfu ~dlib waste. Compl. 

~. 17. 

8 



33. 

34. 

35. 

36. 

37. 

I 

From at least Apri 28 2010 to ,March 2~, 2011 Respondent 

I i I ! I I 

generated, and subFequel ntly tre~ted, s

1

tol r .

1

d,

1

, and/or 

disposed of' a solid wr te-i . e . 'i the slpinl f30l vents 

referred to in Paragrawhs 2 9 and 3 0, s,upr~-Li thout 

I ! I I I I I 

performing a hazardous waste determi atlon on such solid 
I 

waste. Compl. ~ 18. 

From at least April 28 2010 to March 23, 2011 Respondent 

; i I : I I I I 

generated, and subsequently treated, stmr d, and/or 

d . d f ! 1 1. d I . I h I I I . lSpose o , a so ;t- wal ste-~, i t e spen caustlcs 

d . ! I h 'h II I f . referre to ln Paragrap 28, supra-wl t mu per ormlng a, 

.I . I I . I 

1 hazardous waste determJLnatlon on such sd>lldlwaste. Comp . 

~ 19. 
I 
! I 

Respondent failed to perform hazardous~ waste determinations 

as required by COMAR 2J .13. 03. 02A, ol Fjlid I wastes it 

generated at the Facil~ty as describldl Jer ~n. Compl. 

~ 20. i il 

i 
Respondent violated COMAR 26.13.03.0l2Ail)y fciiling to 

f h d I d 
1

· t I. I 1 · d t per orm a azar ous waslte etermlna 1on on so l was e 
I I I' I ~ ! 

generated at the Facil~ty, for which a Ren lty may be 

assessed pursuant to Sjction 3008 of Rb~, 12 u.s.c. § 6928. 

I I 

Count II I 1 

Failure to ResponC:::l to an Information Letter 

. : X I I I I I On May 28, 2010 a. d.uly designated emwlo~~ee of EPA sent to 
I I I I 

I ' ' I 

Respondent, via UP~ ne t day delivery, an 1 nformation 

I 

9 i ! 



38. 

39. 

40. 

41. 

42. 

I 

Request Letter ( "IRL") pursuant to Sectioi)l 13 007 (a) of ~CRA, 

I I I I I I 

42 u.S. c. § 6927 •. (a , regarding t.he mada~ele.nt of hazard.ous 
i I I I 

waste at the Facil,ity. Compl. ~ 23. • I 

I : i I ' : 

The IRL required R~spondent to provide a ~e~ponse to t~e 
I I ! I I I I I 

IRL within twenty !( 2 0) calendar days afte~ ~eceipt of t'he 
, , , I 

letter. Compl. ·~ 24. , , 

i : I I 

On August 10, 2010• Comllainant sent a f<Dl~ow-up letter Ito 

Respondent requesting ~ response to ttle MJy 28, 2010 IRL. 

Comp 1. ~ 2 5 . i J 
Respondent has not submitted a respons;elt 

1

l. he May 28, 

. I ; I I 

2010 EPA IRL or the Augrust 10, 2010 fdllow-up letter. 
I I 

Compl. ~ 26 

1 J I 

Section 300~(a) of

1

RC 

1

. 42 u.s.c. § 69,7( 1· provides fhat 

for the purposes, of' illlter alia. enfr+in I fhe provisiors 

of RCRA Subtitle c; 42 u.s.c. §§ 6921 etl s~q., any person 

I I I I I ! 

who generates, stores, treats, transportis, disposes of,l or 

i ! I I I I I 

otherwise handles or has handled hazaraous J,astes shalll, 

i ! I I I I I I I 

upon request, inter al~a, of a duly tlesignated EPA I 

I : I I I I I I 

employee, furnish info~mation relating tio such wastes. 

: i I ! I I I I 
Respondent violated Section 3007,(a) of RCR!Aj 42 U.S.C. , 

I I I I 
§ 6927(a), by fail~ng to submit a reipf1se ~o an IRL an~ 

follow-up letter issued by EPA to Respondent pursuant to 

Section 3007(a) lf RCJ, 42 u.s.~. § 6t27(LI, for whichla 

I 

10 
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penalty may be assessedi pursuant to Secti nj 3008 of RCRA, 

. i I l I 
I i 

42 u.s.c. § 6928. I I 

RESPONDENT'S CIVIL PENALTY LJ;ABI I I,TY I 

! I I il I 

Respondent's failure to perform hazardous aste I 

! i I I I I 
determinations on soli<Ji waste generateld aldj subsequentlly 

treated, stored, and/ol disposed at the FJcility as I 

required by COMAR ~6 .ll. 03. 02A, and 1 els:g>ojdlnt, s failuJe to 

· I I I I I 
respond to an Informati.on Reques.t Lettler (I~L) as requi~ed 

'. I· ; I ! ' I 

by section 3D07(a);of iCRA, 42 u,'s.c. i 6921'a), are 

violations of RCRA Subttitle c, 42 u.•s.
1

c. §§ ~6921-6939e, for 

h · h d · 1 · I bl f · · 1 , I '· d w 1c Respon ent 1s 1a e or ClVl pena t1es un er 

I I I 

Section 3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) and 
I I I 

43. 

(g) . 

i 

Respondent's failure to file a timel~ Answerl to the 

Complaint or otherwise respond to the bJmplaint is grounds 

I I I I I 

for the entry of a default order against e Respondent 

. . . 1

1 

! ]I· f h .Ill I. I d . b d assess1ng a c1v1 pena ty or t e v1o at1o s escr1 e 

above. See 40 C.F.R. d 22.17(a)~(c) I 
Respondent's failure to file a respojse to Complainant's 

Motion for Default :is deemed a w~i vellJ Rblpondent's 
, I ! I I I 

to object to the issuance of this Ordier. ee 40 C.F.R. 

44. 

45. 

§ 22.16(b). 

11 
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I 

I 

I 
DETERMINATION OF CIVIL. PENALTY OUNT I 

' I I I I I I 

Complainant reques~s tie assess~ent o, ~ jdiril penalty lin 

the amount of sixty-fou~ thamsand doli.lars (

1

$64, 000) for the RCRA 
, . . I ' I· . I I I 

violations alleged in t~e Cmmplaint. 'Mot. pef ult, 3. The 

' I ' I I I I I 

proposed penalty is based uwon Complainant's! c oniideration of the 

I! I I I 
statutory penalty factors set forth i~ sertimn 3fOB(a) (3) ofl 

RCRA, 42 u.s.c. § 6928(a) (3)•, which incluilel Jhe seriousness of 

. ; I I I I 
the violation and any good n.aith efforts ~o G:omply with the 'I 

I · I I . 

applicable requirements. Iq. at 15. These :fiactors were applied 
- I i I 

I I 

to the particular facts and circumstances o~ t i~ case with i 

I I I 

specific reference to EPA's 0ctober 1990 RfCRA C~v;il Penalty 1

1 

: ' : I I I I I 

Policy, as revised in June, 2003 ("RCRA C~vi] P~nalty Policy'!') 

: I ! I I I I I ' 

which reflects the statutor~ penalty criteria and factors set 

I : : I I I I 

forth at Section 3008(a) (3) and (g) of RCRA, 42 U.S.C. 1 

. I I I I 

§§ 6928 (a) (3) and (g), and the appropriate ADJUSTMENT OF CIVIL II 

' I I I I MONETARY PENALTIES FOR INFLATION, 4 0 C. F. R. · Part: 19. Id. Pursuant to 
II -. I 

9 1 . f ·1 · I · f 40 C.F.R. Part l , pena tles or RCRA VlO atlOnr 1occurnng a ter 

statutory maximum penalty of up to $37,50()). Id. I 

The RCRA Civil Penalty "olicy providL I a r ~ional, 
consistent, and equitable me1

1

t. hodology for app~J~g the statutory 

: I I I I I I 

penalty factors enumerated above to the s:gecifia: ifacts and 

RCRAI, lela.,· va.l, 11 

•. Penalty circumstances of this case. :Under the _ 

Policy, an initial gravity-based penalty JaJ balclulated for ~ach 
- II I 

12 I I 
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I 

. . ll.lf h fl h v1olat1on based on two comp~nents: the patent1 or arm o 1 t e 

violation and the extent. of ~. deviatio~ frjlm ltle applicable 
• ! ; I I I 

requirement. See Mot. Defa~lt, Ex. 7; see ,aisq RCRA Civil II 

• · i li I I 1.1 
Penalty Pol1cy, 12. Th~ res,ults of that a~a~y 1j were used Ito 

select corresponding penalty values for single day and multii-day 
I I i I I I I 

violations from the penalty matrices publis
1

hed ih the RCRA Civil 

I 

Penalty Policy. Mem. Supp. :Mot. Default, 5. 'TIIhe initial 

penalty for each violatl·.·on may be adj~ste~ lin aclordance with 

I I II 
the RCRA Civil Penalty ~oliJy to account for ot!hrr factors 

1: . I II 
including any good faith ef:orts to complv rith! fhe applicable 

· d · llf 11 1!. I I I Rc cl. · 1 requ1rements, an any w1 u ness or neg a..gence. , See RA •1 v1 

1 1 . : dd. I! . h I I. I b I -d lt Perra tyPo 1cy, 3. In a 1ti1on tote grava..ty- ase pena y, 

the RCRA Civil Penalty Polidy requires thltl Je atty assessmerts 

. . f . I· . b f . I hI I . d 'I capture any s1gn1 1cant econ.omlc ene 1t t\ ati Respon ent 

I I I 

realized as a result of nonc,ompliance," Iif.l I I 

As a basis for calculaJing a specifil ~enal~y pursuant to 

§ ( ) ( ) 1

1 

1 . h I I I. d I d hi 40 C.F.R. 22.19 a 4 , Cornp a1nant as <I:onsll ere -among ot er 

II . I I I I I 

factors-facts or circumstances that were unknownlto Complainant 

l
i ' I I I I I I 

at the time of issuance of t!lhe Complaint tl hat!l bbecame known t? 

' · I I , 

Complainant after the Complaint was is sued "lise, ! Mot . Default, 

Ex. 5. Complainant further considered Re1pondehJ•s ability tllo 
I ! I I I I I 

pay a penalty as a factor ini determining rhr prlb~osed civil 

penalty. Mem. Supp. Mot. Default, 5. Howevelr, t'he burden of 
! I I I 
I I I I 

raising and presenting evidence regarding any i ability to pay a 

I I I 
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I 

particular penalty rest~ with the Respondent, 

I! , I I 
instant case, Respondent failed to provide any 

! ' I' : I I 
making such a determina~ionJ See RC~ Penalt:: , 39. 

I! -1 . I .II If' . l Compliance with RCRA regu at1ons requ1res a1 1nanc1a 

· I! I I 

f'or 

commitment which all genera~.ors are requireld tOI]J.ndertake. 
! II I ! 

Successful implementation o~ the RCRA, prol"am depends on the 

compliance and accountabiliJy of all 
1

hazaLr"dbls wlste facilitlies 

. II . I I I I 

and involves costs that 
1 
mus, be shared eliltlblyl among all 

regulated entities and to p::rr;event any vioO..a~or from enjoying
1 

a 

. . d b I 1: . d. d: l I .I I I d I compet1t1ve a vantage y avq1 1ng or e ay1ng azar ous wastel 

I li I I I I l'' management expenses. Pursuant to the RCRA C:ivil!Penalty Po ley, 
• II ! ' I ' I 

the economic benefit of noncompliance may be included in the'l 

li • I I 

assessed penalty to ensure bhat a violator does not gain an 

I
I I I I 

econ~ic a~antage through ~ts violations[ I 

The penalty proposed bJ

1

; Complainant in bhi lmatter was 

' I I II based upon the Respondent's failure to compl1y wjjth COMAR 
. I I I 

26.13.03.02A and sectio':' 300 (a) of RCRA, 42

1

U.rjc. § 6927(a~. 
Pursuant to 40 C.F.R. § 22.1!rtl! (a) (4) (ii), <ro{pla~~ant provided an 

explanation of the number ofl and seventy ot ·

1

the iviolations 

l d . h l . 1

1 

h I 

1

hl . f I al ege 1n t e co~ a>nt. Ar an attac meltlto ~ e Mot1on of 

Default, Complainant further'! provided·. speaifil

1

c bJnalty propo~als 
: ' I I I 

for the violations alleged in each Count of the tomplaint. Mot. 

I

I I I I 

Default, Ex. 5-7. These exp~anations'and assoc1Jted penalty 

proposals are as follows: 

14 



II,, I 

I ! I 
Count I: Respondent violat~d COMAR 26.13.03,0 ,A, by generating, 

and subsequently treating, sterling) a,nd/or disposing 
of, a solid waste)' i.e. paint w!as.tE:, jspent solvents, 
and spent caustics from at leasit Apr~l! 28, 2010 td 
March 23, 2011 without performing a Hazardous wast'e 
determination on such solid wasite' as I required. 

I! . I I I I 

For the reasons set forth below, w1th ~es ect 

II 

I 

' II ' I I I I 

gravity-based penalty compo1'
1

.ent of "major\" p0t I 

I ' I ' I 

and "major" extent of devia~ion was assesse~ f r\Respondent's 

to Count .

1

1, a 

harm 

' II I I I I 

failure to perform a hazard<Dus waste deteirmination on solid 

I
! I 

waste generated at the Faci~ity. I 1, 

. II . I 
Respondent strips paint from airplanes with a process that 

generates paint waste and sJent caustic sbllJion, both of whlch 

1 · d c 1 fl 
11

113 h tl I I t 1 1 t · '1. are so 1 wastes. omp . 11 , • T e spen caus 1c so u 10n :J..S 

'I ' I 'I I 
1

! 'I 

collected and treated in an '
1

on-s1te wastewater treatment plant. ' I I I 'I I, 

d d ' ' ]! ' h I I !h I I . Respon ent pa1nts a1rp anes w1t a process t at generates 

I: I I I I I 

paint waste and spent solvents, both of whictl aLe solid wast~s. 

Id t fl 14 R d II ' ' 1 I I ' I ' h I 
__ . a ll • espon ent rep

11

a1rs a1rp ane ergln[i Wl t a procal etSS 

that generates spent Id. 

I ~ 15. 

i I 

The performance of hazardous waste dete:r:mi ations is the 

' ' t ' 1 ' f h ' 1' ' f hi I I i, b ' 1 I 1n1 1a tr1gger or t e 1mp ementat1on o t e

1

. RC[RA• Su t1t e ~ 

I I :, I I, I 

regulations and the authorized MdHWMR at a faci ity for the safe 

handling and management of 1tzardous wast{sl I Rqpondent's 
1 

failure to perform such deterinations resulld ~n solid wastes 

that are potentially hazardous wastes not being identified as 
I I I 

I I, 
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such and, as a consequence, not being properly managed and 

II I I , 
and the environment. Mot. IDefault, Ex. 5 ~~ 10. Additionalliy, 

h f ·1 f h ld · · I I b t t .11 t e a1 ure to per orm ~uc I eterm1nat1onjs pos s a su s an 1a 

potential for harm to the R~RA progra~, ii1

1

ct hies upon 

members of the regulated co~muni ty, S
1

UCh 

1

as

1 

Rl eJpfndent, to 

'd ' lid ' ' h I ' d l ent1fy hazardous wastes an 1nst1tute t1 ose ract1ces an 

: I I I I I 
procedures deemed necessary 1under RCRA foir ,their: safe handlihg, 

I ! I I I 
storage, treatment, and/or disposal. Id. r1e Pftential for 

harm presented by RespondenJ's failure to p~rf rb a hazardous 

d · t · · h llf · ,1

1 

waste eterm1na 1on lS t ere ore maJor. 

R d t f 'l d ~ ~ f ~ d t · lt. on each espon en al e 0 p1r orm was e r ~~mln~ lOllS 

separate waste stream at the Facility. Compll. ~120. 

II I I 

Accordingly, the extent of deviation from t~~ re~ulatory 

. ' db II d .. I . I . . I requ1rements presente , y Relspon e~t' s act1 ~~ tl j lS maJor. 

Therefore, as both the potent1al for hanlm and the extent of 

d · · 1 · f · d I · th I ·lt1 1 t I ev1at1on are c ass1 1e as ml aJ or, e ap~r~~rll I e pena Y ringe 

is $28,330.00 to $37,500.00. Complainant's 1 ~1roposed penalty1of 
I . I 

$32,000.00 is consistent wi h this range. I 

16 



I Count II: Respondent violated section 3007(a qf RCRA, 42 U.S.C. 
§ 6927 (a) by failing to resJ:Pond to an Infprmatilon Request Letter 
(IRL) sent by a duly design~ted employee !of G::on}plainant to 
Respondent, via UPS next daf delivery on ~ayl2~,' 2010 and a 
follow-up letter sent by complainant on A!ugust 110, 2010. 

For the reasons set fo!th below, wi~ ~~sJ~e~t to the 

violations alleged in Count II of the Comrliarti, i a gravity-b~sed 
penalty component of "major'! potential for ihaj rnd "major" 

extent of deviation was assessed for Responbln I,~ failure to1 

, 1'1 I I I 

respond to an Information R,quest Letter (uf1L") r 

On May 28 I 2010 a duly '!designated employe of 
. ! I ! 

Respondent, via UPS next da~ delivery, an IR~ ursuant to 

) § 
. ( I I . 

Section 3007(a of RCRA, 42 U.S.C. 6927 a), r gard1ng the 

I 

I 

EPA sent to 

I I 

management of hazardous wastie at the FaciO..irY· compl. ~ 23. 

' d I 'd I ' I I h II The IRL requ1re Respondent Ito prov1 e a re~po to t e IRLI, 

within twenty (20) calendar ldays after rele~Jt the letter,,. 

I 1. , 

Id. at ~ 24. On August 10, 12010 Complainant se t a follow up 

I' I I I I I 

letter to Respondent reques '(ng a responsj ~~ t e May 28, 20~0 

IRL. Id. at ~ 25. Respondjnt has not submitte~ a response to 

I 

· \ I I 
the May 28, 2010 EPA IRL or ,the August 10, 2

1 

010 follow-up 

letter. Id. at ~ 26. 
I 

Substantial government \resources were ~xpe d. ed attempting 
I I ~ I 

to elicit Respondent's resp1rse to the I~. Mo~j Default, Et. 
5, ~ 16. Moreover, RespondJJnt's failure to ~~~esbond has delayed 

I I I I I 
regulatory efforts to ensurl that the solid was~~ generated tt 

Respondent's facility is pr~erly identified a~ranaged, I 

I 
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I 

thereby posing a risk to huTan healt~ an,1hr 

1
n,ironment. lid. 

Additionally, the failure t~ respond to an IIRL poses a 
1 

b ' 1 ' 1 f h II h I I I I h ' h 11 ' su stant1a potent1a or arm to t e RCR!A pro ram, w 1c .re 1es 

: jl I I I I 

upon the members of the regulated communit~, such as Respondent, 

II I i I 

to comply with the statutory requirements~ that enable the 

program to be effectively ilplemented. I,d.l Tli.e~efore, the 

: II -II I 

potential for harm resultins from Responde9t's failure to 

I I I respond is major. 

I I I 

Respondent failed to respond to an Information Request 

d . . I I I J ! tT Letter esp1te two separate wr1tten reque~st:s. C?mpl. 11 26. 

: I I I ! 

Accordingly, the extent of cleviation from the egulatory 

II . ! I 1 

requirements presented by R1spondent's fa1l~re to respond i 

major. 

I 

Therefore, as both the potential for harm and the exten.t of 

d ' ' 1 'f' d ' h II ' I 1 I ev1at1on are c ass1 1e as maJor, t e appropr1ate pena ty range 

I I I I 

is $28,330.00 to $37,500.00. Complainant's pr posed penalty! of 

$32,000.00 is consistent witlh this range. I • 

Responde!t's Ahi.l.:i.ty t<;> ~aY I 

The burden to raise and prove an inabilJt to pay a penklty 

rests with the Respondent. JI"If the respo~d~~t rs not met ils 

burden of going forward reg rding its inabil~ty to pay a civll 

1 h 1 . II . b d I I I r ! . thel pena ty, t e camp a1nant callillr1es no ur en on t 1. s 1ssue; 

I I I I 

respondent will be deemed atllle to pay the maximum statutory I. 

I 
1 

I penalty." 56 Fed. Reg. 299g6, 30006 (July , 1991); see also In 
i 
I 

i 
I 
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the Matter of: Mr. William J. Fabrick, 3~2~ Pl4 Westminster 

I I I I Pike, Finksburg, Md. 21048, No. CWA-III-208
1

, 210
1

0 WL 166091 
I ; 

(E.P.A. Apr. 25, 2000). Since the official1 re ~ord is devoid of 

. f t . b t R II d I f . . l! I ! f . d ' h any 1n erma 10n a ou espon ents 1nanc1a status, I 1n tat 
I 

Respondent is able to pay. 

CONCLUSION 

Complainant proposes a penalty of $64, i000Jagainst 
! I 

Respondent for the violatiom.l s alleged in th1e c mplaint in 

. I I -1 I . 

accordance Wlth the statuto~y factors set fortd at Sect1on 

3008(a) and {g) which 
I I 

. . . I ! 

requ1res EPA to take 1nto aacount the ser~ousness of the 

II · I I I I 

violation and any good faitn efforts by Respondent to comply 

. h h l . bl . II d h I I I ! . l l I Wlt t e app 1ca e requ1rements, an t e RCRA C1v1 Pena ty: 

Policy. 
II l ii II 

I have dete~ined that the penalty ~ount t $64,000 

proposed by Complainant and requested in thk !Motion for Default 

I I I I 

is not inconsistent with RCRA and the record in this proceeding 

I I I ' I 

and is appropriate based on the record and on Se1tion 3008(a) 

and {g) of RCRA, 42 U.S.C. § 6928(a) and ~g .1 
1 
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ORDER 

Pursuant to the Consolidated Rules at ,40 a. F. R. Part 22, 

I I I l ' I 

including 40 C.F.R. § 22.17,1 Complainant', ~o~i ~~for DefaulJ is 

hereby GRANTED and Respondent is hereby ORDER! ED as follows: I 

d . f .I k! . h bl 1. Respon ent, Hagerst~wn A1rcra t Serv1cll' Ire., 1s erel Y 

ordered to comply w1th the Compl1ancej ~as s'set forth a~ 

2. 

3. 

I I I I Paragraphs 29 through 35 of the CompD..aint. 

. I. I I . Respondent, Hagerstown A1rcraft Serv~ces, Inc., 1s hereby 

I I I i assessed a civil penal,y in the 

thousand dollars ($64,000), and 

amounj tl of sixty-four 
I 

ordered to pay the civi 

penalty as directed in this Order. 1

1 

I 

I 

Respondent shall pay ttle civil 

States Treasury" withid thirty 

penalty! to the "United 
I , I 

(30) dats after this Default 

I I I I Order has become final. See ~ 8 below. Respondent mayl use 

the following means fall penalty J,aymlJ, I I 

a. 

d. 

' I I I I 
All payments made by check and sebt

1 

by !Regular U.S l 
Postal Service Mai~ shall be ad~r~~seh'and mailed ~o: 

u.s. EPA I I 
Fines and Pe alties 
Cincinnati Fihance Center 

I 

P.O. Box 9790177 
St. Louis, MO 63197-9000 

contact, craii steffen - (rr~sr.2o91) 

All payments made by check and sent bt 1Private 
Commercial Overnight Delivery sJrvice shall be 
addressed and mail~d to: 

I 
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e. 

g. 

h. 

U.S. Environmental Protection Agency 
• II 1 . I F1nes and Perna t1es 

U.S. Bank II 

1005 Convention Plaza 
Mail Station~SL-MO-C2GL 
St. Louis, Mm 63101 

Contact: Cra~g Steffen - (513-

1

487 2091) 
. I I 

All payments made by electronic w'ire transfer shal be 
directed to: 

1 

I 

Federal Rese~ve Bank of New ~or 
ABA = o2103ogo4 I 

Account ~ 68910727 I 1 

SWIFT address = FRNYUS33 j II 

33 Liberty sJreet 
I 

New York, ~ 10045 i I 

(Field Tag 4200 ofi,
1 

the Fedwire me~sage. should read: "D 
68010727 EnvironmJntal Protectio

1

1 n1 Age ~y") 1 

II I I : I 

All electronic pa1{rnents made thro'\lgh the automated, 
clearinghouse (ACB) I also known as Remittance Express 
(REX) , shall be d~lrected to: 1

1 

! 

. II . I I 

US Treasury ~EX I Cashlink A~H. R~e~eiver 
ABA = 0510361

1

06 . I I i 

Account No.: 310006, Environment 1 Protection 
I 

Agency 1 

CTX Format I 

Transaction Gode 22 - Checking 

II I ! I I 

!m:m:~~~r:~~~~~ u.s. Tr1asuli facility: 

Contact for JCH: John Schmidl- ( 
1

2-874-7026) 

On-Line Payment OJition: 
WWW.PAY.GOV 

i 

Enter "sfo 1.1" in the search f1eld. 

Open form and comJlete required flJlds 
I 

I 
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4. 

5 . 

6 . 

I 

i 

At the same time that ~ayment is made, Re,pondent shal 

mail copies of any cor!esponding chellck.,, OlT rritten i 

II ' ! I I ! i 
notification confirming any electronlc fund transfer o~ 

online payment, as applicable, to: I 

Ms. Lydia Gu! 
Regional Hea!ing Clerk 
U.S. Environfuental Protec~ion A.ency 

• (II • l d I )i Reglon III ral Co e 3RCOIO i 

1650 Arch Street 1 

Philadelphia( PA 19103-2029 I 

and 

Joyce Howell 
Senior Assisfant Regional Counsel 
u.s. Environfuental Protectti2>nl A~ency 

, il , I I i 

Reglon III (Mall Code 3RC30)
1 

I 

II I 1650 Arch St~eet I 

Philadelphial PA 19103-2029! 

I ' I I I i 
Along with its civil penalty remlttance made pursuant to 

[ 
I I I I 

~ 3, above, and with the copy of the c~eck:or written 

· f · · ( f · · 1 I ! f I 

1

d f notl lcatlon con lrml g any e ectr0nlc un trans er or 

online payment) sent p

1

Lsuant to 11 1. jmmHiately abo+ 

d h 11 · 1 l · I 1 1 · · d · f • Respon ent s a lnC Uue a transmlttta ert.er l entl ylng 

I
I I I ! I 

the caption (In the Matter of: Hagertlwn tircraft 

Services, Inc.) and tjle docket number (IRCRA-03-2011-0112) 
I I 

I I 

1 I I 

I I 

In the event of failu1e by Responderilo mjke payment js 

directed above, this matter may be referrld to a United 

II I I I I I 
States Attorney for re

11

1covery by appropriatj action in I 

U . d St D' t . ti C t I nlte ates lS rlc our . 1 

of this action. 

I 
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Pursuant to the Debt C0llection Act 1 3
1

1 U.S .. C. § 3717/ EPA 

II 1 • . 

is entitled to assess interest and perialties on debt owed 

· II I I I I ! 

to the United States and a charge tal cove 1 the cost of 

. d h .dl · II d 1 · Ill · !I process1ng an an 1ng a e 1nquent 1 a1 . 

h ' f 1 d II ' . I I ' ' 11 D ' ' T 1s De au t Or er const1tutes an n1t1a ec1s10n 1 as 

II I I I 
provided in 40 C.F.R. §§ 22.17(c) and 22.27 a). This 

Initial Decision shall become a FinJl lold., forty-five i(45) 

I I I I I I 

days after it is servea. upon the Complainal nt and Respondent 

1 ( 1) t II 1 h' • I ' I ' 1

1 D I' ' t th I EPA un ess a par y appra S t 1S n1,1, e11S10n 0 1 
Environmental Appeals Board in acco~dance with 40 C.F.R. 

II I I I ! ! 

§ 22.30 1

1 (2) a party moves to set aside the Default Order 

h ' h ' II ' ' 1 ' .I I ( ) h I t at const1tutes t 1S rn1t1a DeC1S101 1 or 3 t e i 

' 1 1 I d 1 I I I. h ' ' 1 1 Env1ronmenta Appea s !Boar e ects tto 1 rlev1ew t e In1 t1a 

D · · · . · I. t · t · s I 41 o1 c J R § 2 2 2 7 (I ) ec1s1on on 1ts own 1n~ 1a 1ve. ee ~" . . c . --·I 

7 . 

8 . 

I 

! 

I 

IT IS SO ORDERED. I 

I 

I 

Renee/Sa~~aj~an ' 
Regional Ju~icial Officer/ 
Presi~i~g Otficer 

U.S. EP~, Rlegion III 

I 1 

1 Under 40 C.F.R. § 22.30, any party may appealithi Order by filing an 
original and one copy of a notlice of appeal Jnd ~n accompanying I 

appellate brief with the Envi:r;b
1

1 nmental Appea:lls IBbard !Within thirt~ (30) 
days after this Initial Decision is served u~ort the parties. 1 

I I 

I ! 

' ! 
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I 

CE'RTIF~CATE oF SERVIC!I 

II I , 

This Initial Decision :~nd Default Orrer 

o3-20ll-Oll2) was served on the date below, 

indicated, to the followin people: 

VIA HAND DELIVERY: 

Joyce Howell (3RC30) 
Senior Assistant Regional ,, ounsel 

II 
U.S. EPA, Region III 
l650 Arch Street 
Philadelphia, PA 19103-2026 

VIA CERTIFIED MAIL/ 
RETURN RECEIPT REQUESTED: 

Tracey Potter 
President I 

Hagerstown Aircraft Servicles, Inc. 
14235 Oak Springs Road 
Hagerstown, MD 21742 

VIA EPA POUCH: 

Eurika Durr 
Clerk of the Board 
Environmental Appeals Boa,f:'d (MC 1103B) 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460-0001 

I 

JUL - 1 2013 

Date 

(Docket No.: RC~-
i I 

the manner 1 


